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BEFORE TEE AMERICAN ARBITRATION ASSOCIATION

North American Cocrt of Arbitration for Sport Panel

USADA, Claimant AAA Ro. 30 190 00463 03
end

Dama Cheriy, Respondent

WE, THE UNDERSIGNED ARBITRATORS, having been designated by the sbove-
named parties, and having been duly swom and having duly heard the proofs sod allegations of
the parties, end, after 2 hearing held on November 3, 4, and 5, 2003, do hereby render its full
award pursuznt to its undertaling to do so by November 24, 2003,

1, |Iofmduction -

L1 The Cluiment, USADA, is the indepemient' anti-doping agency for Olympic Sports
in the United States and is responsible for conducting drug testing and enry adjudication of
positive test results pursuant to the United States Anti-Doping Agency Protocol for Otympic
Moventent Testing ("USADA Protocol”),

12  TheRespondent, Damm Cherry, is an elite-lovel afhlete in the sport of treck and
field (athletics). She has been in the USA Track and Field (“USATF™) out-of-competition
("O0C") drug testing pool since the forth quarter of 2001,

2

21  Under the USADA Protoco! and the AAA Supplementary Procedures for
Arbitration Initiated by USADA (“AAA Supplementary Procsduyes”), apphicable to this
procesding, Rules of the International Association of Athletics Federations ("TAAF™), the

i
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international federation for the sport of athletics, apply. Those Rules classify doping as a striet
hiability offense, (JAAF Rule 55)
The Rules applicable to this case include the following:

1. Doping is strictly forbidden and is an offenss under JAAF Rules.
The offense of doping takes plare when ...:
i) a prohibited substance is present within an athlete’s body tissues or fluids;

2. It i5 an athlete’s duty to ensure that no substance enters his body tissues or flaids
which is prohibited under these Rules is present in his body tissuss or fluids (gie),
Athletes are wamed that they are responsible for all or any substence present in
their body.

3, The expression “prohibited substance” shall include a metsbolite of a prohibited
substance,

Id
22  The list of TAAF prohibited subsiances appears to be identical to the International

Olympic Committse (“TOC™) List of Classes of Prohibited Substances and Methods drawn up by
the OO Medical Comission, (/d, Schedule 1) Tha IAAF Schedule expressly classifies

anaholic agents, including 19-norendrostenedial and 19-norandrostenedione, as prohibited. (Jd.)
3.

31  OnFebruary 18, 2003, as part of an out-of-competition drag test, Respondent
provided a‘urine sample at the request of & USADA Doping Conirol Officer. The IOC aceredited
University of California at Los Aogelos Olympic Analytical Laboratory (“UCLA Lab”)
performed the testing on the A sample and it revealed the presence of 19-norandrosterons at s
concentration sbove the I0C threshold for women of § ng/ml, at an estimated concentration of

. spproximately 149 ng/ml. (USADA Ex. 10, May 14, 2003, letter from Sanja Starcevic.) This
finding was reported to USADA, The Respondent was notified of such finding by Jetter snd
xequﬁﬂai an enalysis of the *“B” sample. The UCLA Leb tested the “B” smgple and reported that
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Respondent’s urins sample was positive for 19.norandrosterone at an estimated concentration of

approximately 114 ng/ml
32 The parties entered into a joint stipulation as to a number of facts. (USADA Ex.

6.)

1. Thatthe USADA Protocol for Qlympic Movement Testing governs the
hearing for an alleged doping offénse invalving USADA specimen mumber
468454,

2. Thatthe defmition of doping, Prohibited Classes of Substances and
Prohibited Methods, and sanctions, of the Intetnational Association of
Athletics Federation ("TAAF™), are applicable to this hearing for the
doping offense involving USADA specimen number 468454;

3. That Ms, Cherry gave the urine sample designated as USADA specimen
468454 on February 18, 2003, during an out-of-competition test;

4. That each aspect of the sample processing for Ms. Cherry's urine semple
was conducted sppropristely and without ervor;

5. Thatthe chain of custody for Ms. Cherry's urine sample from the time of
processing at the collection sits to the raceipt of the sample by the
Imernational Olympic Committee accredited laboratory at the University
of California in Los Angales ("UCLA Laboratory™) was conducted without
ETFOR,

§.  That the UCLA Laboratory's chain of custody for USADA gpecimen
468454 was copducted without error;

7 That the UCLA Leboratory, through secepted procedures and withont
error, found the presence of 19-norandrosterone at a concentration greater
than 5 ng/ml of urine in USADA spscimen 468454; and

B.  That Ms. Cherry has been tested five times by USADA — on November
17, 2001 (Cut-of-Competition Test), March 2, 2002 (Eveat Test), Febroary
18, 2003 (Out-of-Commpetition Test), March 11, 2003 (Out-oF-Competition
Test) and June 22, 2003 (Event Test) — and the only reporfed positive test
resnit secvrred in connection with the February 18, 2003 out-of-
competition test. The June 22, 2003 Event Test results have not yet been
reported, but will be provided a8 soon as they are recaived.

33  Respondent declined to accept the two-year sanction recommended by USADA in
reliance npon the IAAF Rales. Respondent acceptad 2 provisional suspension effective August
2, 2003,
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34 Reospondent was further edvised of her right to request & hearing before & panel of

North American Court of Arbitration fbr Sport (“CAS") arbitrators who are also American

Arbimation Association ("AAA’) arbitrators in accordance with the USADA Protocol to contest

on proposed by USADA, Respondent advised USADA of her election to proceed to

arbitration, contending that the positive test resalt was the result of her own endogenouns

production

3.3 Daring the course of three preliminary telephone conferencss during a period from

Septersber 3, 2003 to October 21, 2003, issues relating to the hearing, including discovery of

expert reports and sxpert testimony, were dltcussed,

3.6  The evidentiary hearing took plage on November 3,4, and §, 2003, in New York,

New York,

4, |TheEvidentiary Hearing

T

4.1  The Claimant, USADA, was represented by Mr. William Bock, of the law firm of
K:i(iardjs and Regas LLP. Dr. Larry D. Bowers, USADA's Senior Managing Director,
al and Information Resources, was also present on behaif of USADA. Dr. Don H, Catiin,

Director of the UCLA Lab, testified as an expert witness for USADA by telephons,

42  TheRespondent, Damn Cherry, was represented by Ms. Tulie North, Ms. Julia

Davis, Ms. Emily Chiang, and Ms. Melissa Bailey, all of Cravath, Swaine and Moore LIP. Ms.

Chezry testified on her own behslf, She iz an intelligent, educated and articulate 26~ year old
who hag distinguished hetself in her fleld. She produced the report of Dr. Mauro Di Pesquale,
certain of her medical records, and the affidavits and medical racords of some family members.

43  Dr. DiPasquale, on beha!fof Respondent, testified sbout his extensive medicsl

practios in Canada, which included sports medicine and bariatric medicine. In addition t hig

4
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medical degree, Dr. Di Pasquale is  certified medical revisw efficer and he holds & certificats as
& master of fitness sciences. He maintains a number of web sites for the selting and distribution
of nuttitional supplements. Dr. Di Pasquale opined thet Respondent’s body was not operating
under pormal conditions on the day of the positive drug test. He opined that Respondent’s
positive test result was likely due to aromatase activity that instigated endogenous production of
19-norendrosterone, rather than a substancs coming from an exogenous source. He aributed
this to/a combination of factors: Respondent’s suspected endometriosis, her ssthma,

musculoskeletal inflammation, 2 combination of prescription medications, hyperinsulmemnia,
hypogytemia,gtowihfacwr,ovmmchingandomtﬁfm&

144 Forrebuttal purposes, the Claimant presented the testimony by telephione of Dr.
David B. Seifer, the Director, Division of Rq:mduoﬁve‘Bndom‘inolog and Infertility and
Profesgor, Obstetrics, Gynecology, and Reproductive Seiencas, University of Medicine and
Pentisiry of New Jersey —Robert Wood Johnson Medical School, New Brunswick, New Jersey,
Dr. Serder E, Bulus, Professor and Friends of Prentices Distingushed Physician in Qbstetrics and
Gynecnlogy, Chief, Division of Reproductive Biology Research, Northwestem University
Feinberg School of Medicing, Chicago, Iinois, also testified by talephone for the Claimant on
rebutea], T

43  The hearing was governed by the Commercial Rules of the AAA, smended as of
Teguaary 1, 2003, as modified by the AAA Supplementary Procedures, rafarred 1o in the USADA
Protocol as Annex D, The parties filed pre-hearing briefs and numerous exhibits, all of which
wera deemed adimitted in evidetice (as were the written statements submitted by Ms, Chenry), s
accordance with the Panel’s procedural orders. All witnesses Wer® swom in. The perties made
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openirlg statements and closing argxunsi:ts, #nd the record was closed on November 14, 2003,
after the conchusion of the hearing and the receipt of the transeript.

46  Respondent through her pleadings, pre-heating brief, ara) argument, and
testimony given at the evidentiary hezring contends that the doping charge should be dismisssd,
arguing that the positive result was solely due 1o endogenous production.

3. |Legal Analysis and Decision

3.1 ThePmel is obligated, in accordancs with the iJSADA Protocol contractually
binding upon the paties, to apply the IAAF Rules a8 to the defimition of doping aad as to the
cnnseqLenws of & doping offense. (USADA Ex.1 and IAAF Rule 60)

32  The IAAF Rules prohibit tha Tpere presence in @ competitor®s bady ofany

Prohibited substance, (IAAF Rule 55. )
5.3  The applicable TAAF Rules clearly define doping ag a strict lisbility offense; that

i3, B doping offence has been committed where a prohibited substance, in this case the 19-
norandrogteronc, was preset in the athlete's urine sample, whether or not the aéhlete Inowingly
used the prohibited substance, (JAAF Rule 55.) In other words, proof of the presence of a
prohibited substance in the athiete’s urine sample creates a rebuttable presumption of a doping

offense.! It is, therefore, ineumbent npon USADA, in order to preveil, to mest jts burden of
proving to the comortable satisfaction of the Panel that the 19-norandrosterone wag properly
idet:;L in Respondént's wrine sample,

54 The strict liability rule inherent in tha TAAF Rules hus been confirmed
previously.” Other sports federations' similar provisions have likewise been confirmed in several

-

! This is cansigznt with the Olympic Movemmsnt Anti-Dopisg Code, Chapter I, Article 2.
2 fee e.g, Walker v. J4AF (IAAF Asbitration Pansl, August 20, 2000); Oreey v, JAAF (JAAF Arbitcasion
6
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CAS, AAA/CAS, and International Federation decisions notwithstending the quasi-criminal
nature of the sanctions applied to an offence,

3.5  The Stipulations entered into bct;vean the parties constituted conclusive procfofa
primafacie case of doping vnder the TAAF Rules,

56  Accordingly, USADA met its burden of proving a doping offense was established

from properly conducted testing and analyses of Respondent’s urine sample by the aceradited

UCLA Lab. |

5.7  Itisincumbent, therefore, on Respondent to establish her defenses. Respondent
testified at length that she did not take any prohibited substances; that she had nos taken 4ny
dictary supplennents that contained any prohibited substances, and that the list of prescription and
nonprescription medications that she had provided to USADA, for purposes of the hearing was
wwue and correct. That lst, consisting of 20 separate substances, was over two pages in length.
The list inclwded L-Camitine and packets containing Zine, (USADA Ex, 11) On cross -
examination Respondent advised that she had also tzken Creatine, {Regp. Bx. A.) Hersele
deferisp was that the positive fest result was dug to endogenous production. This production, she
contended, was due to her hormonal profile, her medical history, her family’s medica] history,

' and the medications that she was teking at the time of the test. She did not have any of her
supplements tasted.

5.3 Dr. Di Pasquale testified at length regarding the basis for his theory of endogenous

production, He testified that he did not consider supplement contamingtion 2t alf in arriving at

Panel, July 3, 2000). Se¢ also Bamaman v. FOC, o of,, (CAS OG 00/006),

? See Poll v. FINA (CAS 2002/A/398); Meca-Madina v. FINA (CAS S9/A/234); UCT v. Moller (CAS
90/A[239); UC v Orutohakov (CAS 2000A/272); Janovic v. USADA (CAS 02/A/360); USADA v. Dickey
(AAA 30 190 00341 02); USADA v. Moninger (AAA 30 190 00930 02); and Brooke Slackwelder v.
USADA (AAA No. 30 190 00012),

7
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his theory.

5.9  On cross- examination, Dr, Di Pasquale acknowledged that Respondent had pot
been definitively diagnosed with endometriosis, that he bad not made 2 physical exam of
Respondent, and that he based his conclugion on bis interview with her, her records, and her
family history. He did not refer her t0 & specialist or request that she have any further tests or
procedures to determine a definitive diagnosis. He was questioned extengively regarding his
articles, publications, and interviews on his web sites on steroid use, Many of these might bse
interpreted a3 supportive of the use of prohibited substances. Dr, Dj Pasquale tegtified that he
had nat done any cfinical research in the ares of endometriosis or in support of his theory
regarding Respondent’s positive test result. He further testified that there were 1o scientific
articles that supported his theory. He did not test his themyandheadrmttedthuhewm be
only approximately 80% positive that the positive test result was due to his theory of endegenous
production.

3.10  Dr. Don Catlin testified that the analysis of Respondent’s urise had a positive
reading of the prohibited substance. Tho level of 19-norandrosterns found in Respondent's
utine Was approximately 23 to 29 times the I0C cutoff, The 10C Jaboratories uniformly have
applied a Sng/m threshold fox fomales. JOC Analytical Criteria for Reporting Low
Concenirations of Anabolic Steroids (1998). (USADA Exhibit 16.) Studies have confirmed that
the level of 5 ng/ml far sxceeds any amount which may be produced naturally. Nendralong
Review (2000) and Nandrolone Progress Repory (2003). (USADA Exhibits 17 and 18)) In Pol
v, Fina (CAS 2002/A/359), ths Panel noted that:

Thie threshold for reporting nandralone positives for female i is scientifically
backed by the majority of the mediea] opinions stated o thiz issue,

L2

8
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Stess and physical exertion has no impact on the guantity of the substanca
(Citation omitted).

b2 5 4

Poll v, Fina 20 §9.4.24,

5.11  Dr. Catlin testified that none of the Respondent’s listed preseriptions, including
the birth control produst, Yasmine, Allegra, Flonase, Albutero] inhaler, or Bextra, would have
caused the pogitive doping test result.  He fimther testified that he had read Respondent’s expart
report and disagreed with it. He testified that dehydration would not have cansed the bigh level
of {9-dorandrosterone in excass of 1 1.0 g/l that was found in Respondent’s wrine. Further,
ncither musculoskelstal inflammmation, avertraining/overrsaching, asthme, aromatase activity,
possible hypoglycmiz,_ nor possible hypennsulmma, is Wis ¢cientific opinion, would have
caused the high reading. He sdded that Respondent’s level of 19-NA ranked her g3 the 16
highest level reported in his Iah during the Iast year and 2 half Further, it was the highest reading
among the females tegted,

3.12  Dr. Seifer westified that he routinely treats patients with endometriosis, He has
published  mumber of peer-reviewed publications in the area of gynecology, including
endometriosis. He was present for much of Respondent’s testimony and testified that to test for

cadom osxs one must be given a physical exam, which would also involve imaging and
possibly lab tests, Without such, there were 00 many other diseases that could be the cause of
the % Dr. Seifer testified that he found Dr. Di Pasquale’s conclugions "hard to believe,”
5.13  Dr. Bulum testified regarding the numerous studies he had participated in and
conducted for the National Institute of Health, He has an extemi:re background in ail areas of
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endometriosis, including trestment. Among other things, Dr, Bulin has studied extensively in the

areas of aromatase and hormone action in endometriosis. (USADA Exhibit 41} Respondent

Sﬁp\:’lﬁ that Dr. Bulun was an expert in the areas of aromatase and endometriosis. Dr. Bul
diep

arees. He testified that aromatase in endometriosis produces primarily estrogen in picogram

Dr. Di Pasquale’s explanation based on his extensive studies and backpround in his

amounts and does not produce norstercids. He further testified that, based on lis extensive

research, estrogen produced in aromatase in endometsiosis cannot be detestad in the usine. Dr.

Bulun that Dr. Di Pasquale’s theory regarding the production of norsteroids in
eromatization is not possible.

514 T Walker v. IAAF, the athlete argued among other things that the taking of dietary
supplements which, he contended, did not contain prohibited substances, could provoke the
endog&:om produstion-of nandralone and/or its metabolites. He further arguad that when these
supplements are combined with vigo.mus exereiss, the results produce elevated concentrations of
19:-NA; The IAAF panel rejected that argument, citing Otfey v, I4AF (IAAF Arbitration Panel
July 3, 2000), in support of its decision, The Otrey paul cited the extensive support for the §
ng/m cut ofF for fernales, B
515 The IAAP Rulés reflect that the presance in the sthlete's body fuids of a
prohibited substance or mstabolite of such substances which indicate the ingestion of anabolic
agents is prohibited at all times, (IAAF Procedural Guidslines, Schedule 1)

5.16  Respondent is responsible for the presence of the prohibited substance in her
body. The Panel is convinced that Respandent’s pogitive test resuli was pot dueto endogenous
production. Dr. Di Pesquale Jacked the expertise and experience, in contrast to Drs, Catlin,
Beifer, and Bulun, to support his endogenous production theory, witich, in sny svent, was

iy
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insupported by credible, seisntific evidence, See B, v. IUF, CAS 98214 {expert report consisting
of 2 pabic hajr analysis was not a scientificglly approved technique and had not been endorsed by
the I0C).

517 The Panel iz convinced that the applicable threshold set by the IOC based on 2
recommendation of the directors of the various I0C accredited labs is valid,

5.18  USADA produced cvidepce supported by able argnmentation that Respondent had

not met the busden of proving that a reduction in the suspensios period is warrsnted.

6. Decision and Awsrd
The Panel decides as follows;

61 A doping violation oeturred on the part of Respondent.

8.2 TT;a minimum suspension for a Srst offender of two (2) years to take plsce
effective from November 24, 2003 is imposed on Respondent pursuant to IAAF Bule 60. The
Respondent is credited with the time of her provisional %msiun, effective Angnst 2, 2003,
8.3 All competitive results which occurred on or afier Febraary 18, 2003, are
mﬁ@.
5.4 A two-yeer period of ineligihility beginning August 2, 2003, from access to the .
training facilities of the USOC Trainting Centers or other programs and astivities of the USOC,

includs

Srauts, awerds, or employment, js imposed.
5 The administrative oss and expenses of the Americag Atbitration Association and
ation and expenses of the arbitrators shall bs bome by USADA.
E.6 The pasties shall bear their own cosss and altorneys’ foes,
This Decision and Awend is in full settlement of all claims submitted to this arbitration,
Signed this 20th day of November, 2003,

1]
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1

Carolyn B. Witherspoon, Esquire, Chair

/,
ot
Chris Cagppbell, Esquire

Walter G. Gans, Esquir

12




