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T H I S  C A T J S E  c o n r c s  b c l b r c  t h c  C l o u r t  o n  P l a i n t i l ' l " s  M o t i o n  l b r ' l ' c r n p o r a r y

Rcst ra in ing  Ordcr  and/or  Prc l im inary  In junc t ion .  Doc .  4 .  By  Orc lc r  c la tcc {  . lL rnc  20 ,  200 i3 ,  the

Cour t  g ran tcd  thc  mot ion  to  thc  cx tcn t  tha t  i t  i ssucd a  Tcmporary  I {cs t ra in ing  Ordcr

prcvcnt ing  Dcf -cnc ian ts  f ron t  c l t lb rc ing  thc  cL l r rc l t t  s r - rspcns ion  l - rom contpc t i t ion  sLrch  tha t

P l a i n t i f f  w o L r l d  b c  a l l o w c d  t o  p a r t i c i p a t c  i n  t h c  O l y m p i c  t r i a l s  c o n r n r c n c i n g  J u n c  2 7 , 2 0 0 8 .

On Junc  23 ,2008,  thc  Cour t  hc ld  a  hcar ing  on  thc  mot io r . r ,  whcrc in  a l l  par l i cs  appcared
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cxcept  the  Dcfcndant  In tc rna t iona l  Assoc ia t ion  o f  A th lc t i cs  Fcdcra t ions  ( IAAF) .  Upon dr - rc

cons idera t ion  o f  thc  p lcad ings  and thc  rccord  in  th is  casc ,  thc  Cour t  has  c lc tc rmincd tha t  fo r

ju r isd ic t iona l  rcasons  the  mot ion  fo r  Pre l in l inary  In iunc t ion  is  duc  to  bc  dcn icd .

"A  fcdcra l  cour t  no t  on ly  has  thc  powcr  bu t  a lso  thc  ob l iga t ion  a t  any  t in rc  to  inqLr i rc

i n t o  j u r i s d i c t i o n  w h c n c v c r  t h c  p o s s i b i l i t y  t h a t  j u r i s d i c t i o n  d o c s  n o t  c x i s t  a r i s c s . "  S a m n t i e

B o n n e r C o n s t . C o . ,  I n c ' . v .  I l e s t e r n S l u r T r u c k s S c r l c ^ r ' ,  I n c ' . , 3 3 0  F . 3 d  1 3 0 8 ,  l 3 l l ( l l t h C i r .

2003)  (quot ing  F i tzgera ld  v .  Seuhoar t l  Sys tem R.R.  In r : . ,760 F .2d  124( ) .  l25 t  ( l  l th  C i r .

r  98  5) ) .

U n d c r  t h c  T c d  S t c v c t ' t s  O l y n i p i c  a n d  A m a l c u r  S p o r t s  A c t  ( A r n a t c u r  S p o r t s  A c t ) ,

C o n g r c s s  p r o v i d c d t h c  U n i t c d  S t a t c s O l y m p i c  C o n r m i t t c c  ( U S O C )  w i t h  c x c l u s i v c  j u r i s d i c t i o n

o v c r a l l m a t t c r s  c o n c c r n i n g  t h i s  c o u n t r y ' s  p a r t i c i p a t i o n  i n  t h c  O l y r n p i c  G a m c s .  S c c  3 6  U . S . C .

$  2 2 0 5 0 3 ( 3 ) .  A s  c o u r t s  h a v c  i n d c c c l  h c l d ,  i s s r - r c s  r c g a r c l i n g  w h c t h c r  a n  a t h l c t c  i s  c l i g i b l c  t o

p a r t i c i p a t c  i n  t h c  O l y m p i c  G a n r c s  o r  a n y  o l ' i t s  q u a l i l y i n g  c v c n t s  A r c  r c s c r v c d  s o l c l y  l b r  t h c

U S O C ,  a n d  t h c  c o u n s  h a v c  n o  j u r i s d i c t i o n  t o  c n t c r t a i n  a  p r i v a t c  r i g h t  o l ' a c t i o n  t h a t  m i g h t

tmp ingc  upon an  c l ig ib i l i t y  dc tc rmina t ion .  See S luney  v .  The In te rn .  Antu tcur  A th le t i c

F e d e r a t i o n , 2 4 4  F . 3 d  5 u 0 ,  5 9 4 - 5 9 5  ( 7 t h  C i r .  2 0 0 1 ) ;  L e e  y .  U . S .  T o e k y y o n c l o  L t n i o n , 3 3 l

F . S u p p .  2 d  1 2 5 2 , 1 2 5 6 - 1 2 5 1  ( D .  H a w .  2 0 0 4 ) .  B c c a L r s c  P l a i n t i f f ' s  n r o t i o n  s c c k s  p r c l i n r i n a r y

rc l i c f  wh ich  is  d i rcc t l y  a in rcd  a t  l i f t ing  h is  cur rcn t  suspcns io r - r  i r - r  o rc lc r  to  a l low l i im to

par t i c ipa tc  in  thc  upcoming Olynrp ic  t r ia ls ,  thc  Cour t  i sprccnptcd  l ionr  tak ing  ju r isd ic t ion

over  thc  mat te r .
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Pla in t i f f ' s  coursc  o f  admin is t ra t i vc  rcnrcc l i cs  rcsu l tcd  in  a rb i t ra t ion  bc lo rc  thc

internat ional ly based Court  for Arbi trat ion for Sport  (CAS), which might arguably take this

case beyond the  rcach o f  thc  Amatcur  Spor ts  Ac t ,  bu t  i t  docs  no t  changc thc  rcsu l t . r  Pursuant

to  the  Un i tcd  Nat ions  Convcnt ion  on  thc  Rccogn i t ion  and Enforccmcnt  o f  Forc ign  Arb i t ra l

Awards ,  ( "Ncw York  Convcnt io r r " ) ,  c la in rs  tha t  havc  bccn propcr ly  subnr i t t cc l  to  a rb i t ra t ion

and ru lcd  upon by  cn t i t i cs  such as  CAS arc  bar rcd  f rom rc l i t iga t ion  in  th is  lb rum.  See 9

U.S.C.  $$  201-08;  Indu.s t r ia l  R isk  Insr r re rs  v .  M.A.N.  Guteho/ /nungshut te  GmhH. l4 l  F .3d

1 4 3 4 ,  1 4 4 0 - 4 4  (  I  l t h  C i r .  1 9 9 8 ) .

I t  i s  b c y o n d  d i s p u l c  t h a t  P l a i n t i f f  p r o p c r l y  c h a l l c n g c d  h i s  s u s p c n s i o n  o n  g r o u n d s  t h a t

D c f c n d a n t s ' a c t i o n s  v i o l a t c d  h i s  r i g h t s  u n d c r  1 h c  A m c r i c a n s  w i t l i  D i s a b i l i t i c s  A c t  a n d  t h c

R c h a b i l i t a t i o n A c t o f  l 9 T 3 , t h c v c r y g r o u n d s h c r a i s c s i n t h i s r n o t i o n .  A s t h c s c r n a t t c r s h a v c

bccn dcc idcd ,  P la in t i f f  i s  p rcc lL rdcd  f rom ra is ing  thcr r  hcrc  un lcss  hc  can show tha t  thc  CAS

d c c i s i o n  f a l l s  w i t h i n  o n c  o f

th is  rcgard ,  thc  Cour t  no tcs

award would bc contrary to

howcvcr ,  i s  a  vc ry  s lcndcr

t h c  i d c n t i l i c d  c x c c p t i o n s .  W h i l c  P l a i n t i l ' f  n i a k c s  n o  a t t c r r p t  i n

t h a t  t h c  o n l y  c o n c c i v a b l c  c x c c p t i o n  i s  w h c r c  c n l o r c c n t c n t  o f  t h c

p u b l i c  p o l i c y .  S e e  I n d u s t r i a l  R i s k ,  l 4 l  F . 3 d  a t  1 4 4 2  n . 8 .  T h i s ,

cxccr r t ion  rcscrvcd  fo r  dcc is ions  w l i i ch  v io la tc  thc  "most  bas ic

n o t i o n s  o f  m o r a l i t y  a n d  j u s t i c c  .  . .  . "  S l u n e y , 2 4 4  F . 3 d  a t  5 9 3  ( q L r o t i n t g  I n  F o t o c ' h r o m e ,  I n c .

v .  C o p a l  C o . . 5 l l  F . 2 d  5 1 2 , 5 1 6  ( 2 d  C i r .  1 9 7 5 ) ) .  D c c i s i o n s  l o u n d  t o  b c  " a r b i t r a r y  a n d

' T h i s r e m a i n s a s o m e w h a t d e b a t a b l c p r o p o s i t i o n b c c a u s c , c v c n i f P l a i n t i t f w e r e t o b c s u c c c s s f u l

in vacating the CAS decision, he would stil l be faced with the prospect of petitioning the USOC to overturn
i ts own decision as to his el ig ibi l i ty to cor lpcte ( i f  i t  d id not do so i tsel t) ,  which as has bccn cstabl ished is
beyond the jurisdiction ofthe Court.
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capr ic ious"  do  no t  qua l i f y  undcr  th is  cxccpt ion .  See Inc l t t s t r iu l  R isk ,  l4 l  F .3d  ar  1443.

A l though as  cxprcsscd hcrc in  and in  thc  p rcv ious  Ordcr ,  the  Cour t  takcs  exccpt ion  to  thc

dec is ions  made by  Defendants  and the  pane ls  s i t t ing  in  a rb i t ra t ion  ovcr  th is  mat tc r ,  and

indccd f inds  thc i r  ac t ions  to  bc  arb i t ra ry  and capr ic ious ,  thc  Cour t  c locs  no t  f ind  thcsc  wrongs

to  r i sc  to  thc  l cvc lo f  mora l  rcpugnancc  i l s  i s  rcc lu i rcd  unc lc r  thc  law lo r  thc  CoLr r t  to  cons idcr

p ic rc ing  thc  vc i l  o f  thc ju r isd ic t iona l  i ssuc .  I t  appcars ,  as  Dcf ' cndants  ind ica tc ,  tha t  P la in t i f f ' s

remain ing  avenuc fo r  re l i c f  l i cs  w i th  thc  Swiss  Suprcmc Cour t .  wh ich  may in  i t s  c i i sc rc t ion

e lcc t  to  rcv icw thc  casc .

N o n c t h c l c s s ,  t h c  r c s r " r l t  o l ' t h i s  c l c t c r n t i n a t i o n  i s  c l u i t c  t r o u b l i n g  b c c n u s c  M r .  G a t l i n  i s

bc ing  wrongcd,  anc l  t l t c  Un i tcd  Sta tcs  C lour ts  havc  no  powcr  to  r igh t  thc  wrong pcrpc t ra tcd

u p o n  o n c  o f  i t s  c i t i z c n s .  A s  t h c  U n i t c d  S t a t c s  A n l i - D o p i n g  A g c n c y  ( U S A D A ) ,  s r i p u l a t e d

b c f o r e  t h c  A m e r i c a n  A r b i t r a t i o n  A s s o c i a t i o n  P a n c l  ( A A A )  d u r i n g  i t s  h c a r i n g  o n  t l r c  2 0 0 1  t c s t

rcsu l t  tha t  fo rms thc  bas is  o f  P la in t i l - l - ' s  n ro t ion :

M r .  G a t l i n  n c i t h c r  c l t c a t c d  n o r  i n t c n d c d  t o  c h c a t .  H c  d i c l  n o t
in tcnd to  cnhancc  h is  pcr lb rn t i l r l cc  nor ,  g ivcn  l i i s  n tcd ica l
cond i t ion ,  d id  h is  mcd ica t ion  in  fac t  cnhancc  h is  pcr lbn laucc .

D o c .  5 ,  e x .  g  a t  l l .  T h e  2 0 0 1  A A A  P a n c l  a l s o  o b s c r v c d :

Th is  Panc lwor , r ld  charac tc r izc  Mr .  Gat l in 's  inadvcr tcn t  v io la t io r r
o f  thc  IAAF 's  ru lcs  bascd on  uncontcs tcd  fac ts  as ,  a t  n tos t ,  a
" tcchn ica l "  o r  a  "papcrwork"  v io la t ion . "
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Id .  a t  12.  1n2006,  thc AAA Pancl  again rcv icwcd t l ic  c i rcumstanccs of  thc 2001 posi t ivc  tcst

and found:

Tuming to  the  2001 dop ing  v io la t ion  by  Mr .  Gat l in ,  therc
appcars  to  bc  no  qucs t ion  t i ra t  hc  had a  lcga l  r igh t  1o  takc  thc
prcscr ip t ion  mcd ica t ion  tha t  causcd h is  f i rs t  v io la t ion .  hc  w i ts
appropr ia te ly  tak ing  tha t  p rcscr ip t ion  mcd ic inc  to  t rca t  a
propcr ly  d iagnoscd d isab i l i t y ,  and tak ing  thc  n rcd ic i t t ion  ou ts idc
o f  cor r ipe t i t ion  rvas  no t  a  v io la t ion  o f  thc  IAAF Coc lc  in  2001.
n o r  i s  i t  a  v i o l a t i o n  n 0 w .

Id. at  19.

Y c t  M r .  G a t l i n  w a s  a n d  i s  s t i l l b c i n g  s a n c t i o n c d  b c c a u s c  o f  t h i s  " p a p c r w o r k "  v i o l a t i o n

which ,  as  s t ip r , r la tcd ,  d id  no t  cnhat r . tcc  h is  pcr fonnancc .  Noncthc lcss .  thc  USOC argr - rcd

bc forc  th is  Cour t  tha t  thc  Cor -nrn i t t cc  s tands  apar t  l ronr  thc  ac t ions  o l 'USADA,  anc l  nc i thc r

c a n i t o r w i l l  i t t a k c a c t i o n c v c n i n t h c f a c c o f t h i s i n j u s t i c c .  T h c b a s i c a r g u m c n t l i o m t h c s c

Dcfcndants  i s  tha t  t l t cy  a rc  r to t  in tc rcs tcd  in  fa i rncss  lo r  Mr .  Gat l in ;  thcyarc  in tc rcs tcd  on ly

in  thc i r  ru lcs .

A s  s t a t c d  b y  M r .  C i h r i s t o p h c r  L .  C a n r p b c l l  d i s s c n t i n g  l r o m  t h c  o p i n i o n  o l ' t l i c  2 0 0 6

AAA Panc l :

B y  i m p o s i n g  s a n c t i o n s  o n  a t h l c t c s  l i k c  M r .  G a t l i n  w h o  t a k c
m c d i c a t i o n  f o r  t h c i r  l c g i t i m a t c  d i s a b i l i t y ,  t h c  A n t i - D o p i n g
O r g a n i z a t i o n s  a r c  w i l l f u l l y  v i o l a t i n g  t h c  l a w  b c h a v i n g  a s  i l '
thcy  a rc  abovc  thc  law.  ln  thcsc  c i rcumstanccs ,  thcy  arc  no th ing
morc  than bu l l i cs  p rcy ing  on  thc  vu lncrab lc .  Thc  l t c lc ra l
govcrnment  shou ld  takc  a  ser ious  look  a t  th is  p rac t icc .

D o c .  5 .  c x .  i  a t  l .
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Thc dcfcndants havc thrcatcncd to  appcal  thc ordcrs of  th is  Cour t .  To ass is t  any

rcv iew undcr  thc t imc constra in ts  th is  case prescr- r ts ,  the fo l lowing is  o f fcred.  Should thc

appel la te panel  f ind that  th is  Cour t  does havc jur isd ic t ion,  th is  Cour t  wor- r ld  grant  a

pre l iminary in junct ion l i f t ing t l tc  suspcnsion of  Mr.  Gat l in  bascc l  upon a cont inu ing v io la t ion

o f  Thc  Amcr i cans  w i th  D isab i l i t i cs  Ac t  (ADA) .  Thc  cou r t  wou ld  l - i nc l :

Mr.  Gat l in  su f fc rs  l iom a  mcnta l  impa i rn tcn t  tha t
s u b s t a n t i a l l y  l i m i t s  o n c  o f  t h c  m a j o r  l i f c  a c t i v i t i c s ,
learn in  s :

2 .  T h c  U S O C ,  U S A T F  a n c l  r h c  I A A F  o p c r a r c  a  p l a c c  o f
pub l i c  accommodat ions ;

3 .  T h c s c  d c f c n d a n t s  t o o k  a d v c r s c  a c t i o n  a g a i n s t  M r .  G a t l i n
i n  2 0 0  |  b a s c c l  o n  h i s  d i s a b i l i t y  a n d  c o n t i n u c  t o  d o  s o ,  a n d

4 .  R c a s o n a b l c  a c c o m m o d a t i o n s  h a v c  n o t  b c c n  m a d c .

A s  a  r c s u l t ,  M r .  G a t l i n ' s  p o s i t i v c  t c s t  i n  2 0 0 6  w o u l d  b c  c o n s i c l c r c d  h i s  l - i r s t  o f f c n s c

rcsu l t ing  i l t  a  max in tun t  two ycar  suspcns ion  l ionr  contpc t i t ion .  QLrcs t ion  wou lc l  thcn  ar isc

as  to  whcn thc  suspcns ion  bcgan.  Thc  ru lc  on  thc  contnrc r . rcc r .ncr . r t  o l ' i nc l ig ib i l i t y  pcr iod

rcads  in  par t :  "Whcrc  rcqu i rcd  by  lb i rncss ,  such as  dc lays  in  .  .  .  aspcc ts  o f  Dop ing  Cont ro l

no t  a t t r ibu tab lc  to  thc  A th lc tc ,  thc  body  impos ing  thc  sanc t ion  may s ta r t  rhc  per iod  o f

I n c l i g i b i l i t y  a t  a n  c a r l i c r  d a t c  c o n r n r c n c i r - r g  a s  c a r l y  a s  t h c  d a t c  o l - S a m p l c  c o l l c c t i o n . "  D o c .

5 , c x . g a t l 5 .  T h c 2 0 0 6 A A A P a n c l  l b u n d t h a t " t h c r c w A s a n u n u s u a l l y l o n g p c r i o c l o f t i m c

bc tween tcs t  and no t i f i ca t ion"  c lear ly  no t  a t t r ibu tab le  to  Mr .  Gat l in .  I t l .  a l36 .  Th is  mat te r

was care fu l l y  cons idered by  the  Panc l  and they  dc tc rmined in  la i rncss  to  beg in  thc  suspcns ion
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on May 25,2006.  Of  notc ,  th is  datc  was bctwccn thc datcs proposcd by Mr.  Gat l in  (Apr i l

22 ,2006)  and  the  USADA (Augus r  15 ,  2006) .

Al though the  s ta r t  da te  was la tc r  changcd by  thc  Cour t  o f  Arb i t ra t ion  fo r  Spor t  (CAS)

wi thoutcxp lanat ion ,  th is  Cour t  wor - r ld  f ind  thc  s ta r t  o f  a  two ycar  suspcns ion  to  bc  on  May

25,  2006,as  d id  thc  2006 AAA Panc l ,  and tha t  i t  wor - r l c l  cnd  on  Mav 24 .200t t .

Th is  Cor - r r t  wou ld  thcn  f ind :  ( l )  a  sLrbs tan t ia l  l i kc l ihood o f  succcss  on  thc  n rc r i t s ;  (2 )

tha t  i r reparab lc  in ju ry  w i l l  bc  su f fb rcd  by  Mr .  Gat l in  i f  rc l ie f  i s  no t  g ran tcc l :  (3 )  tha t  thc

th rca tcncd in ju ry  d ramat ica l l y  ou twc ighs  any  harnr  rc l i c f  woLr ld  in f l i c t  on  thc  c lc l -cnd : . rn ts ;  and

( 4 )  t h a t  c n t r y  o f  r c l i c f  w o u l d  s c r v c  t h c  p u b l i c  i n t c r c s t .

Accord ing l y ,  IT  IS  HEREBY ORDERED as  fo l l ows :

l .  Thc  Tcmpora ry  Rcs t ra in ing  Ordc r  cn tc rcd  by  thc  Cour t  on  Ju r . r c  20 .2008 ,  i s

h c r c b y  D I S S O L V E D  a n d  V A C I A T E D .

2 .  P l a i n t i f f J u s t i n  G a t l i n ' s  M o t i o n  l b r  P r c l i m i n a r v  l n i u n c t i o r r  ( c l o c . 4 )  i s  D B N I E D

B N T E R E D  t h i s  2 4 t h  d a y  o f  J u n c .  I T  I S  S O  O I f D E R E D .

sl [,. A. Coffier

L a c c y  A .  C l o l l i c r
Scn io r  Un i tcc l  S ta tcs  D is t r i c t  JLrdcc
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